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• First Hurdle for Climate Legislation: 
House Energy & Environment Subcommittee Mark-Up 

 
Climate change legislation is approaching its first serious 2009 hurdle. This is a very 
critical point. Success is by no means assured.  Failure at this early stage would be a major 
setback for achieving legislation to curb U.S. greenhouse gas emissions. Success at this  
early stage only moves the legislative process to the next sets of hurdles: full committee 
mark-up, negotiations with Ways and Means (the House's tax writing committee) and 
maybe other committees with jurisdictional stakes, Rules Committee, and the House floor.  
And that's only the House of Representatives. 

 

•  What can you do? 
If you favor enactment of a cap-and-trade bill to address climate change, here is how you can help:  
 

• NOW is the time to contact your Congressional Representative1 and urge him or her to support passage of a 
cap-and-trade climate bill in the House Energy & Environment Subcommittee. If you reside in the district of 
one of the 36 legislators on this subcommittee, you know what to do—pick up your telephone and call his/her 
office and register your support. Numbers count when controversial legislation is at stake, so all you have to do 
is say that you are a member of the Garden Club, that you support a cap-and-trade bill and hope your 
representative will do so also.  

• If your Representative is one of the full committee members not on the subcommittee, make the same call and 
ask him/her to do everything possible to persuade committee colleagues to support the bill. 2 

• If your Representative is not even on the Energy an Commerce committee, it is still very useful to call in and 
say you support passage of a cap-and-trade climate bill. Several other committees are going to be involved 
before this is over. Urge your representative to work in favor of its passage.   

• The more that Representatives all over Congress, whether or not members of the committee, begin to hear from 
constituents in favor of this legislation, the more likely they will be to stand up to various groups and interests 
who want to water down the bill or block its passage altogether. 

• If your Representative refuses to support cap and trade legislation because of economic consequences, you 
could explain that if the allowances are auctioned and the proceeds are returned to households, 1) the economy 
will still continue to grow almost as quickly as it would without a bill, 2) returning auction proceeds to households 
will protect them from the impact of higher prices for energy and energy-intensive goods and services, and 3) while 
some jobs would be lost in energy-heavy industries, this would be offset by new jobs in the green sector 

 

•  Where things stand right now 
 

As Legislative Update #1 (February 9, 2009) related, the energetic new House Energy Committee Chairman. Rep. 
Henry Waxman (D-CA) is following through on his vow not only to have the House go first in the climate 
legislation debate, which is unprecedented, but also to have his committee report a bill by Memorial Day, 2009. His close 
colleague in this effort is Rep. Edward Markey (D-MA) who chairs the Subcommittee on Energy and Environment. 

                                                 
1 Call 202-224-3121 for the Capitol operator and ask to be transferred to your Representative's office. You can also look up 
your Representative at https://writerep.house.gov/writerep/welcome.shtml and send an e-mail. 
 
2 Democrats Gordon (TN), Rush (IL), Eshoo (CA), Stupak (MI), DeGette (CO), Schankowski (IL), Weiner (NY), Christensen (VI), Sarbanes 
(MD), Space (OH), Chris Murphy (CT), Sutton (OH), and Braley (IA), and Republicans Deal (GA), Buyer (IN), Radanovich (CA), Terry 
(NE), Rogers (MI), Myrick (NC), Tim Murphy (PA),  Blackburn (TN), and Gingrey (GA).  



 
A draft of the Waxman-Markey bill, "The American Clean Energy and Security Act of 2009" was released at the 
end of March. It is available at the committee's web site (click here). The Environmental Protection Agency's 
estimate of the economic impact of the bill is also available (click here).    
 

This draft should be considered only the opening bid. When the subcommittee mark-up begins, there will be a new 
version on the table, and when the mark-up ends, still another version. These changes will result from the bargains that 
must be struck to bring enough legislators on board to move the bill to the next hurdle. 
 

• Finding the Votes:  Lawyers generally don't want to ask a witness a question without knowing in advance what the 
answer is going to be.  And committee chairmen generally don't want to hold a mark-up session until they know they 
where the winning votes will come from. That is where Reps. Waxman and Markey find themselves this week.  

 
Last week they heard from blue-ribbon panels of witnesses who raised interesting issues, suggestions and objections 
and gave committee members much to digest. The plan was to move into full-committee mark-up this week. As of 
April 28, however, that plan was "on hold" and a firm mark-up date had not been set. There is  feverish bargaining to 
find the needed 19 votes to get a majority of the 36-member Energy and Environment Subcommittee. Lobbyists and 
reporters have been counting heads. Here is where they think subcommittee members stand: 
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• Courtship of the center:  The 11 "yes" representatives must somehow persuade 8 or more of the "maybes" or 

"noes" to vote "yes"—at least long enough to get the bill out of subcommittee and full committee and on to the 
House Floor. For the past several weeks, there have been intense negotiating sessions, one-on-one, delegation-by-
delegation, interest group-by-interest group, member-to-member, staff-to-staff, all trying to find changes that could 
be added to the draft bill to bring additional votes into the coalition without losing any of those already in favor of the 
bill. The key will be the group in the center. Who are they and what concessions do they want? 

 
! Rep. Boucher and about a dozen conservative and moderate 

Democrats want weaker 2020 emission limits. They are 
concerned about how tight emissions caps would affect coal 
production and coal-fired electrical generation.   

  
! Rep. Butterfield is asking that 35% of auction revenues be dedicated to tax rebates for the poorest two-fifths of 

U.S. population. He is worried that the higher across-the-board prices that will result from the emission 
allowances will stagger lower income households. EPA and the Congressional Budget Office agree—unless 
revenues are returned in lump-sum rebates, these households would have substantially larger losses in their 
economic well-being. With a return of the bulk of revenues from auction of the allowances, average household 
consumption would continue to rise at a rate that is only imperceptibly lower than if no bill were enacted. 
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! The electric utility industry wants 40% of the allowances to be given to regulated local distribution electric 
companies, on a schedule that would phase out around 2025 when deployment of carbon capture and 
sequestration is expected to become operative. 

 
! Industries with intensive energy consumption and significant foreign competition—steel, pulp, paper, cement, 

glass—want 15% of the credits to be allocated (i.e. given) to them. 
 
! Rep. Dingell wants 1% of the allowance revenues to be dedicated to retooling the auto industry to meet higher 

fuel economy standards. 
 
! Moderate and conservative Democrats want to reduce Waxman-Markey's 25%  renewable electricity standard 

in 2025 to 15% because some states cannot meet the higher limits. 
 
! Environmental advocates are pleased that the draft bill anticipates appropriations for programs to help 

endangered species and ecosystems to adapt to a changing climate. They would like to see these funds 
dedicated rather than merely subject to annual appropriations decisions. 

 
! Several Republican representatives are proposing a significant expansion of nuclear power. However, they 

admit this would not lead them to support a cap-and-trade bill. 
 
• Only one pie to divide:  Dividing up allowances and the allowance auction proceeds is a zero-sum game. The "pie" 

of allowances and proceeds consists of only 100%. This unfortunate fact of life presents 
problems. First, the requests for free allowances and auction revenues from various 
groups adds up to more than one pie, so even if Congress wanted to, they could not 
satisfy all supplicants. Second, the more that is given away—in the form of either 
allocated allowances or in dedicated streams of revenue—the less there will be to offset 
the economic consequences of a cap-and-trade system. CBO, OMB and most academics 
all agree that the economic impact of a cap-and-trade program will be negligible if 

allowances are auctioned and the proceeds are recycled into the economy. Lastly, the more that allowances are used 
to keep prices down, ironically, the longer it will take to reduce carbon emissions. Industries are seeking free 
allowances. They say this will enable them to keep prices from rising when they have to purchase emission 
allowances. But EPA and CBO economists point out that if prices of electricity, gasoline, and energy-intensive goods 
do not rise, consumers will continue to use as much of them as before, and emissions will decline much more slowly.  
On the other hand, if prices are allowed to rise, and all or a substantial portion of the auction revenues are rebated to 
households in lump sums, consumers will gravitate away from energy-intensive products and emissions will be 
significantly lower than otherwise. And industries and energy suppliers will not have to purchase as many 
allowances. 

 
• What comes next?  When they postponed this week's mark up, Reps. Waxman and Markey hoped they could 

reschedule it for next week. On April 28, however, all 23 full committee Republicans signed a letter using their 
prerogative under House rules to call for more hearings, saying that "Republican witnesses" at last week's hearing 
had been outnumbered by "Democratic witnesses" 54 to 14. This will delay the mark up, their intended aim, since 
almost all Republican committee members are on record in opposition to a cap-and-trade bill. 

 
When the markup does at last begin, there will be a new bill in front of members3 presumably incorporating the 
changes and trades that Waxman and Markey agreed to in exchange for the votes they need for it to pass.   
 
Mark up dynamics can be tricky, and there is no assurance that in the end Representatives will vote on the expected 
side. Therefore, it still remains unclear whether Rep. Waxman can succeed in reporting a bill by Memorial Day as he 
pledged to do. 

                                                 
3 House Rules require that the text to be marked up be available for at least 36 hours prior to mark up. 
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4 Including electrical sources, producers or importers of petroleum or coal based liquid fuels and liquid natural gas, certain local natural gas 
distribution companies (after 2016), producers or importers of the non-CO2 greenhouse gases as well as producers of aluminum ammonia, cement, 
lime, petroleum and coal-based fuels, among others. It also covers, after 2014, producers of iron and steel, lead, pulp and paper, zinc, ethanol, and 
food processors that emit 25,000 tons or more of CO2 in a year. 
5 carbon dioxide, methane, nitrous oxide, sulfur hexafluoride, hydrofluorocarbons (HFCs) emitted as a byproduct, per fluorocarbons, and nitrogen trifluoride.   
6 For example, one metric ton of methane is equivalent to 25 metric tons of CO2,while one metric ton of sulfur hexafluoride is equivalent to 22,800 of CO2. 
7 Thus, private individuals and organization could voluntarily purchase allowances either to cover their own emissions or simply to reduce emissions 
even faster. 


